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AUGLYSING

um reglugero (ESB) 2021/168 og akvoroun sameiginlegu EES-nefndarinnar
nr. 388/2021 varoandi fjarhagslegar viomidanir.

Samkveemt fyrirmalum 2. mgr. 1. gr. laga um fjarhagslegar viomidanir nr. 7/2021, med sidari
breytingum, skal birta i C-deild Stjérnartidinda reglugerd (ESB) 2021/168 og akvordun sameiginlegu
EES-nefndarinnar nr. 388/2021.

Reglugerdin og akvordunin eru birt sem fylgiskjal 1 og 2 med auglysingu pessari.

betta er hér med gert almenningi kunnugt.

Utanrikisraduneytinu, 30. desember 2021.

boérdis Kolbrin Reykfjord Gylfadéttir
utanrikis- og préounarsamvinnuradherra.

Martin Eyjolfsson.
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Fylgiskjal 1.

REGLUGERPD EVROPUPINGSINS OG RADPSINS (ESB) 2021/168
fra 10. februar 2021

um breytingu 4 reglugerd (ESB) 2016/1011 ad bvi er vardar undanpagu fyrir tilteknar viomidanir fyrir
stundargengi gjaldmiola prioju landa og tilnefningu viomidana i stad tiltekinna viomidoana sem verdour

hzett med og um breytingu a reglugerd (ESB) nr. 648/2012

EVROPUPINGIP OG RADP EVROPUSAMBANDSINS HAFA,

med hlidsjon af sattmalanum um starfsheetti Evropusambandsins, einkum 114. gr.,

med hlidsjon af tillogu framkvemdastjornar Evropusambandsins,

eftir ad hafa lagt drog ad lagagerd fyrir pjodpingin,

med hlidsjon af aliti Sedlabanka Evrépu (1),

med hlidsjon af aliti efnahags- og félagsmalanefndar Evropusambandsins (2),

i samraemi vid almenna lagasetningarmedferd (),

og aod teknu tilliti til eftirfarandi:

)

2)

3)

4)

5)

Til ad dhaettuverja gegn skadlegum ahrifum ohagstadra gengisbreytinga i tengslum vid gjaldmidla sem ekki
er unnt ad breyta 4n tafar 1 grunngjaldmidil eda sem varda gjaldmidla sem falla undir gjaldeyriseftirlit, gera
fyrirteki i Sambandinu gjaldeyrisafleidusamninga an afhendingar, s.s. framvirka samninga og
skiptasamninga. Ef ekki vaeru til stadar vidmidanir fyrir stundargengi gjaldmidla til ad reikna ut fjarhaedir
til atgreidslu samkveaemt gjaldeyrisafleidum hefdi pad neikveed ahrif a fyrirteeki i Sambandinu sem flytja ut
til nyrra markada eda eiga eignir eda skuldir 4 pessum morkudum, med tilheyrandi dhattu gagnvart sveiflum
a gjaldmidolum pessara nyju markada. Eftir 31. desember 2021, pegar timabilinu lykur sem sett er fram i
reglugerd Evropubingsins og radsins (ESB) 2016/1011 (#) (,,umbreytingartimabilid*), verdur ekki mogulegt
ad nota vidmidanir fyrir stundargengi gjaldmidla sem stjérnandi med stadfestu i pridja landi gerir, nema
hann sé sedlabanki.

Til ad gera fyrirtaekjum i Sambandinu kleift ad halda afram starfsemi sinni en draga 4 sama tima 0r
gjaldmidladhettu @ttu tilteknar viomidanir fyrir stundargengi gjaldmidla sem studst er vid i fjarmaéla-
gerningum til ad reikna ut samningsbundnar utgreidslur og sem tilgreindar eru af framkvamdastjorninni i
samrami vid tilteknar forsendur ad falla utan gildissvios reglugerdar (ESB) 2016/1011.

A0 teknu tilliti til pess ad porf er &4 ad framkvaema itarlega endurskodun 4 gildissvidi reglugerdar (ESB)
2016/1011 og akveedum hennar um vidmidanir sem gerdar eru af stjornendum i pridja landi (,,vidmidanir
pridja lands*) @tti ad framlengja gildandi umbreytingartimabil fyrir vidmidanir pridja lands. Framkvaemda-
stjornin atti ad hafa vald til ad lengja umbreytingartimabilid enn frekar med framseldri gerd, i ad hamarki
tvo ar, ef matid sem pessi endurskodun byggist & synir fram 4 ad fyrirhugud lok umbreytingartimabilsins
myndu hafa skadleg ahrif 4 aframhaldandi notkun 4 vidmidun pridja lands i Sambandinu eda myndi 6gna
fjarmalastoougleika.

Framlenging 4 umbreytingartimabilinu fyrir viomidanir pridja lands geeti skapad hvata fyrir stjornendur
vidmidana i Sambandinu til ad fera starfsemi sina til pridja lands til ad komast hja pvi ad uppfylla krofurnar
i reglugerd (ESB) 2016/1011. Til ad koma i veg fyrir slika snidgdngu ettu stjornendur sem faera starfsemi
sina Ur Sambandinu til pridja lands 4 umbreytingartimabilinu ekki ad hafa hag af adgengi ad markadi
Sambandsins an pess ad fara ad krofunum i reglugerd (ESB) 2016/1011.

Fra og med 31. desember 2020, vid lok umbreytingartimabilsins sem kvedid er & um i samningnum um
tgdngu Sameinada konungsrikisins Stéra-Bretlands og Nordur-irlands ur Evrépusambandinu og Kjarn-
orkubandalagi Evropu (%), gildir vaxtaviomidunin LIBOR-vextir ekki lengur sem mjog mikilvag viomidun
samkveemt reglugerd (ESB) 2016/1011. bar ad auki tilkynnti hid Breska vidskiptahattaeftirlit (e. the

(") Stjtio. ESB C 366, 30.10.2020, bls. 4.

(®) Stjtio. ESB C 10, 11.1.2021, bls. 35.

(3) Afstada Evropupingsins fra 19. jantar 2021 (hefur enn ekki verid birt i Stjornartidindum Evropusambandsins) og akvordun
radsins fra 2. febraar 2021.

(*) Reglugerd Evropupingsins og radsins (ESB) 2016/1011 fra 8. jini 2016 um visitdlur sem notadar eru sem vidmidanir i fjarmala-
gerningum og fjarhagslegum samningum eda til ad maela arangur fjarfestingarsjoda og um breytingu a tilskipunum 2008/48/EB og
2014/17/ESB og reglugerd (ESB) nr. 596/2014 (Stjtid. ESB L 171, 29.6.2016, bls.1).

(5) Stjtio. ESB L 29, 31.1.2020, bls. 7.



Nr. 44 30. desember 2021

6)

7)

8)

9)

10)

Financial Conduct Authority of the United Kingdom (UK FCA)) arid 2017 ad pad myndi ekki sannfzera eda
knyja adila ad bankahépnum til ad leggja fram inntaksgogn til LIBOR eftir lok arsins 2021. I sidari
tilkynningum fra FCA og stjornanda LIBOR-vaxtanna hefur verid tekid skyrt fram ad liklegt sé ad heaett
verdi ad nota LIBOR-vexti fyrir flesta gildistima og gjaldmidla sem peir hafa verid reiknadir fyrir vio lok
ars 2021 og adrir gildistimar og gjaldmidlar fylgi i kjolfarido arid 2023. A0 hatta eda draga ur notkun
LIBOR-vaxta gaeti haft neikvaedar afleidingar sem myndu raska verulega starfsemi fjarmalamarkada i
Sambandinu. Mikill fjoldi samninga sem hafa ahrif 4 rekstraradila i Sambandinu og varda skuldir, 14n,
innlan, verdbréf og afleidur og sem visa til LIBOR-vaxta er 4 gjalddaga eftir 31. desember 2021 og
inniheldur ekki noégu traust varadkvaedi til ad na yfir pad ef hett eda dregid er ur notkun LIBOR-vaxta eins
og peir eru reiknadir fyrir viokomandi gjaldmidil eda einhverja gildistima hans. Suma pessara samninga, og
suma fjdrmalagerninga eins og peir eru skilgreindir 1 tilskipun Evropupingsins og radsins 2014/65/ESB(°),
er ekki mégulegt ad endursemja um til ad fella inn samningsakveedi til vara fyrir 31. desember 2021.

Til ad geta studlad ad aframhaldandi skipulegri virkni gildandi samninga sem visa i algenga vidmidun sem,
ef notkun hennar veri hett, geeti haft neikvaedar afleidingar sem myndu raska verulega starfsemi fjarmala-
markada i Sambandinu og ef ekki er mogulegt ad endursemja um slika samninga, eda fjarmalagerninga eins
og skilgreindir eru i tilskipun 2014/65/ESB, til a0 bata inn samningsbundnu varadkvaedi adur en hatt er
med b vidmidun atti ad kveda 4 um ramma um aflagningu eda skipulega nidurlagningu slikra vidmidana.
Sa rammi @tti ad innihalda fyrirkomulag fyrir umbreytingu slikra samninga, eda fjarmalagerninga eins og
beir eru skilgreindir i tilskipun 2014/65/ESB, yfir i tilnefnda vidmidun sem tekur vid. Med vidmidun sem
tekur vid tti ad tryggja ad komid s€ i veg fyrir roskun samninga sem geeti raskad starfsemi fjarmalamarkada
i Sambandinu verulega.

Ef enginn rammi er & vettvangi Sambandsins um aflagningu eda skipulega nidurlagningu vidmidunar myndi
pad lika hafa { for med sér mismunandi reglusetningarlausnir adildarrikja, sem myndi leida til pess ad
hagsmunaadilar i Sambandinu steedu frammi fyrir ahaettu vegna réttarévissu og roskunar samninga. Asamt
mikilli dheettu fyrir gildandi samninga, og fjarmalagerninga sem skilgreindir eru i tilskipun 2014/65/ESB,
gagnvart slikum vidmidunum gaeti aukin hetta & roskun samninga og malssoknum raskad starfsemi
fjarmalamarkada verulega. Vid pessar 6venjulegu adsteedur og til ad taka a kerfisdheattu er naudsynlegt ad
koma 4 samhaf0ri nalgun til ad taka & aflagningu eda nidurlagningu tiltekinna vidmidana sem eru kerfislega
mikilveegar fyrir sambandid. Pessi reglugerd hefur ekki ahrif a valdsvid adildarrikja ad pvi er vardar vidmio-
anir sem eru utan vid gildissvid valdheimildanna sem framkvaemdastjorninni eru falin.

Samkvaemt reglugerd (ESB) 2016/1011 er pess krafist ad einingar undir eftirliti, adrar en stjornendur
vidmidana, hafi vidbragdsaetlanir til stadar ef vidmidun skyldi breytast verulega eda gerd hennar heett. Ef
pad er mogulegt aettu pessar vidbragdsaeetlanir ad tilgreina eina eda fleiri mogulegar vidmidanir til ad taka
vid. Eins og reynslan af LIBOR-v6xtum hefur synt er mikilvaegt ad viobragdsaetlanir geri rad fyrir tilvikum
par sem vidomidun breytist verulega eda gerd hennar er hatt. Logbeer yfirvold attu ad hafa eftirlit med pvi
hvort st skylda sé uppfyllt og pad ®tti ad vera mogulegt fyrir pbau ad framkvama slembiathugun 4 pvi. bvi
ettu einingar undir eftirliti ad hafa vidbragdsazatlanir sinar og allar uppfaerslur 4 peim adgengilegar svo unnt
sé ad framsenda peer, ad fenginni beidni, til 16gbarra yfirvalda an tafar.

Adrir samningar en fjarhagslegir samningar eins og peir eru skilgreindir i reglugerd (ESB) 2016/1011, eda
fjarmalagerningar sem falla ekki undir skilgreininguna a fjarmalagerningi i peirri reglugerd, en sem visa
einnig i vidmidanir sem fyrirhugad er ad haetta med eda leggja nidur, geetu einnig raskad verulega starfsemi
fjarmalamarkada i Sambandinu. Margar einingar nota slikar vidmidanir en uppfylla ekki skilyrdi til ad vera
einingar sem luta eftirliti. Af pessum sékum myndu adilar ad slikum samningum og eigendur slikra
fjarmalagerninga ekki hafa hag af vidmiduninni sem tekur vid. Til ad draga eins mikid og mogulegt er Gr
mogulegum ahrifum 4 heilleika markadar og fjarmalastodugleika og til ad kveda & um vernd gegn réttar-
ovissu @tti umbod framkvamdastjornarinnar til ad tilnefna viomidun til ad taka vid af fyrri vidmidun ad
gilda um alla samninga og alla fjarmalagerninga eins og peir eru skilgreindir i tilskipun 2014/65/ESB sem
falla undir 16g adildarrikis. Par ad auki @tti tilnefnd vidmidun sem tekur vid ad gilda um samninga sem falla
undir 16g pridja lands en allir adilar ad samningnum hafa stadfestu i Sambandinu, i tilvikum par sem
samningurinn uppfyllir skilyrdi pessarar reglugerdar og ef 16g vidkomandi pridja lands kveda ekki & um
skipulega nidurlagningu vidmidunar. bessi framlenging a gildissvidi @tti ekki ad hafa ahrif & pau akvadi
reglugerdar (ESB) 2016/1011 sem bessi reglugerd breytir ekki.

Logbodin Utskipting 4 vidmidun @tti ad takmarkast vid samninga, og fjarmalagerninga eins og beir eru
skilgreindir i tilskipun 2014/65/ESB, sem ekki er buid ad endursemja um fyrir dagsetninguna pegar hatt

(°) Tilskipun Evropupingsins og radsins 2014/65/ESB fra 15. mai 2014 um markadi fyrir fjarméalagerninga og um breytingu 4
tilskipun 2002/92/EB og tilskipun 2011/61/ESB (Stjtid. ESB L 173, 12.6.2014, bls. 349).
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11)

12)

13)

14)

15)

16)

17)

verdur med hlutadeigandi vidmidun. Ef rammasamningar eru notadir gildir vidmidunin sem tekur vid adeins
um vidskipti sem stofnad er til fyrir vidkomandi dagsetningu utskiptingar, jafnvel pott sidari vidskipti gaetu
teeknilega verid hluti af sama samningi. Tilnefning 4 vidmidun sem tekur vid atti ekki ad hafa ahrif a
samninga eda fjarmalagerninga eins og beir eru skilgreindir i tilskipun 2014/65/ESB sem nt pegar kveda &
um videigandi samningsbundin varadkvaedi sem taka a endanlegri aflagningu vidmidunar.

Sampykkt framkvemdastjornarinnar 4 framkvemdargerd sem tilnefnir vidmidun til ad taka vid @tti ekki ad
koma i veg fyrir ad adilar ad samningum komi sér saman um ad nota adra vidmidun i stadinn.

Vidmidanir og samningsbundnir varavextir geetu yfir tima stefnt i 6likar attir og med 6veentum heetti og af
bessum sokum geeti verid ad peir vaeru ekki lengur lysandi fyrir sama undirliggjandi efnahagslega veruleika
eda geetu leitt til nidurstadna sem veru vidskiptalega dvidunandi. Slik tilvik geetu m.a. verid veruleg
breikkun 4 verdbili milli vidmidunar og samningsbundinna varavaxta yfir tima eda adstedur par sem
samningsbundid varadkveedi breytir grunni vidmidunar ur breytilegum voxtum i fasta. Par sem petta gaeti
komid upp i mérgum adildarrikjum, og par sem samningsadilar fra mismunandi adildarrikjum myndu einnig
verda fyrir ahrifum vid slikar adsteedur, @tti ad fjalla um petta 4 samraemdan hatt til ad komast hja réttar-
o6vissu, 6hoflegum malaferlum og, par af leidandi, mdgulegum neikvedum ahrifum 4 innri markadinn eda
viotekar afleidingar fyrir fjarmalastodugleika i einstdkum adildarrikjum eda Sambandinu. Til samremis
vid pad @tti vidmidunin sem tekur vid og komid er 4 med framkvamdargerdinni, midad vid tilteknar
forsendur, ad vera sl vidmidun sem tekur vid pegar videigandi landsyfirvold, t.d. pjédhagsvartidaryfirvold,
kerfisaheetturad eda sedlabankar, hafa komist ad pvi ad varadkvadid sem upprunalega var samid um
endurspeglar ekki lengur raunverulegar efnahagsadstedur sem vidmiduninni sem hatt verdur med var &tlad
a0 mela eda ef slikt akvaedi geeti 6gnad fjarmalastodugleika. Videigandi landsyfirvold ettu ad framkvama
mat pegar einn eda fleiri mogulegir hagsmunaadilar vekja athygli peirra 4 pvi ad varadkvaedi sem eru mikid
notud geeti verid ovideigandi. Slikt mat aetti po ekki ad framkvaema fyrir hvern samning fyrir sig. Videigandi
landsyfirvold sem eiga hlut ad mali &ttu ad upplysa framkvaemdastjornina og Evropsku verobréfamarkads-
eftirlitsstofnunina um matid.

Samningsadilar bera abyrgd 4 ad greina samningsbundid fyrirkomulag til ad édkvarda til hvada adstedna
slikt varadkvaedi skuli taka. Ef tilkun &4 samningi, eda fjadrmalagerningi eins og hann er skilgreindur i
tilskipun 2014/65/ESB, leidir i 1jos ad adilarnir hafi ekki @tlad ad meta endanlegri aflagningu valdrar
vidmidunar @tti 16gbodin vidomidun sem tekur vid og er tilnefnd i samrami vid pessa reglugerd ad vera
orugg hofn til ad taka 4 endanlegri aflagningu peirrar vidmidunar.

Med tilliti til pess ad Utskipting vidmidunar gaeti kallad 4 breytingar 4 samningum, eda fjarmalagerningum
eins og peir eru skilgreindir i tilskipun 2014/65/ESB, sem visa til slikra vidmidana ef slikar breytingar eru
naudsynlegar vegna hagnytingar eda beitingar slikrar vidmidunar sem tekur vid, &tti framkvemdastjornin
a0 hafa vald til ad mala fyrir um samsvarandi naudsynlegar samramingarbreytingar & framkvamdar-
gerdinni.

AQ pvi er vardar vidomidanir sem framkvamdastjornin hefur tilnefnt sem mikilveegar i einu adildarriki {
samreemi vid reglugerd (ESB) 2016/1011 og ef aflagning eda nidurlagning slikrar vidmidunar geeti raskad
verulega starfsemi fjarmalamarkada 1 pvi adildarriki aetti videigandi 16gbzert yfirvald ad gripa til naudsyn-
legra adgerda til ad komast hja slikri réskun i samreemi vid landslog.

Ef aoildarriki gerist adili ad evrusvedinu og sidari skortur 4 inntaksgdgnum til ad reikna landsbundna
vidmidun krefst pess ad henni sé skipt ut atti ad vera mogulegt fyrir viokomandi adildarriki ad kveda 4 um
umbreytingu fra peirri landsbundnum vidmidun yfir i adra viomidun til ad taka vid af henni. I sliku tilviki
etti adildarrikid ad taka tillit til stodu neytenda sem samningsadila og sja til pess ad peir verdi ekki fyrir
meiri neikvedum ahrifum en naudsynlegt er vegna bpess hattar umbreytingar.

Til ad undanskilja tilteknar viomidanir fyrir stundargengi gjaldmidla undan gildissvidi reglugerdar (ESB)
2016/1011 etti ad fela framkvamdastjorninni valdheimild til ad sampykkja gerdir i samraemi vid 290. gr.
sattmalans um starfshatti Evrépusambandsins (TFEU) ad pvi er vardar undanpagur fyrir vidmidanir fyrir
stundargengi gjaldmiola ad pvi er vardar oskiptanlega gjaldmidla pegar slikar vidmidanir fyrir stundargengi
eru notadar til ad reikna ut utgreidslur vegna gjaldeyrisafleida an afthendingar. Einkum er mikilvaegt ad
framkveemdastjornin hafi videigandi samrad medan a undirbiiningsvinnu hennar stendur, p.m.t. vid sérfrad-
inga, og ad petta samrad fari fram i samremi vid meginreglurnar sem melt er fyrir um 1 samstarfs-
samningnum milli stofnana um betri lagasetningu fra 13. april 2016 (7). Til ad tryggja jafna patttoku vid
undirbining framseldra gerda skal Evropupingid og radid taka vid ollum skjolum & sama tima og

(") Stjtio. ESB L 123, 12.5. 2016, bls. 1.
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19)

20)

21)

22)

sérfraedingar adildarrikja og sérfreedingar peirra hafa kerfisbundinn adgang ad fundum sérfradingahopa
framkveemdastjornarinnar sem vinna ad undirbiningi framseldra gerda.

Til a0 tryggja samreemd skilyrdi fyrir framkvaemd pessarar reglugerdar etti ad fela framkvamdastjorninni
framkvaemdarvald til ad tilnefna vidmidun sem tekur vid 1 pvi skyni ad skipta at 6llum tilvisunum i fyrri
vidmidun i samningum, eda fjarmalagerningum eins og beir eru skilgreindir i tilskipun 2014/65/ESB, sem
ekki er bid ad endursemja um fyrir daginn pegar pessi framkvaemdargerd kemur til framkvemda. Pessu
valdi etti a0 beita i samrami vid reglugerd Evropupingsins og radsins (ESB) nr. 182/2011 (8). Til a0 tryggja
réttarvissu ma framkvemdastjornin adeins beita pessu framkvemdarvaldi vid skyrt skilgreinda kveikju-
atburdi sem syna skyrt fram 4 ad stjornun og birting viomidunar sem skipta skal Gt muni ljika endanlega.

Framkvaemdastjornin @tti adeins ad beita framkvemdarvaldi sinu vid adstedur par sem hun telur ad
aflagning eda nidurlagning vidmidunar geeti haft i for med sér neikvadar afleidingar sem raska verulega
starfsemi fjarmalamarkada eda raunhagkerfisins i Sambandinu. Par ad auki @tti framkvamadastjornin adeins
a0 beita framkvamdarvaldi sinu ef pad er skyrt ad vidkomandi viomidun verdur ekki lengur demigerd eda
ad vidmidunin muni verda 10gd nidur endanlega.

Adur en framkvamdastjornin beitir framkvamdarvaldi sinu til ad tilnefna vidmidun sem tekur vid ztti hun
a0 hafa samrad vid almenning og taka tillit til radlegginga vidkomandi hagsmunaadila og sérstaklega
vinnuhopa i einkageiranum sem starfa 4 vegum opinberra yfirvalda eda sedlabankans. Pessar radleggingar
ettu ad byggjast & umfangsmiklu samradi vid almenning og sérpekkingu um pa vexti sem eru mest vid-
eigandi til ad koma i stad fyrri vaxta { vaxtaviomiduninni sem verid er ad haetta med. Framkvaemdastjornin
etti einnig ad taka tillit til radlegginga annarra vidkomandi hagsmunaadila, p.m.t. 16gbers yfirvalds
stjornanda viomidunarinnar og Evropsku verdbréfamarkadseftirlitsstofnunarinnar.

begar reglugerd (ESB) 2016/1011 var sampykkt var pess vanst ad pridju 16nd myndu, fyrir lok arsins 2021,
koma & samberilegu reglukerfi um fjarmalavidmidanir og ad notkun eftirlitsskyldra eininga innan
Sambandsins 4 vidmidunum pridja lands yroi tryggd med jafngildisakvordunum sem framkvamdastjornin
sampykkir eda med vidurkenningu eda leyfi sem veitt er af 16gberum yfirvéldum. Takmarkadur framgangur
hefur p6 nadst hvad petta vardar. Verulegur munur er 4 gildissvidi reglukerfis um fjarmalaviomidanir milli
Sambandsins og pridju landa. Til ad tryggja snurdulausa starfsemi innri markadarins og tilteekileika vio-
midana pridja lands til notkunar i Sambandinu eftir ad umbreytingartimabilinu er lokid etti framkvaemda-
stjornin pvi, eigi sidar en 15. juni 2023, ad leggja fram skyrslu um endurskodun 4 gildissvidi reglugerdar
(ESB) 2016/1011, eins og henni var breytt med pessari reglugerd, einkum ad pvi er vardar ahrif hennar &
notkun vidmidana pridju landa i Sambandinu. { peirri skyrslu skal framkvaemdastjérnin greina afleidingar
vioteks gildissvios slikrar reglugerdar fyrir stjornendur i Sambandinu og notendur vidmidana, einnig ad pvi
er vardar aframhaldandi notkun viomidana pridja lands. Einkum etti framkvaemdastjérnin ad meta hvort
porf sé 4 ad breyta reglugerd (ESB) 2016/1011 enn frekar til ad takmarka gildissvid hennar pannig ad hun
gildi adeins um tilteknar tegundir vidmidana eda um stjérnendur viomidana sem eru mikid notadar i
Sambandinu.

Reglugerd Evropupingsins og radsins (ESB) nr. 648/2012 (°) hefur verid breytt nylega til ad auka skyrleika
fyrir markadsadila um ad samningar sem gerdir voru eda endurgerdir fyrir upphaf beitingar stodustofnunar-
eda tryggingarkrafna ad pvi er vardar OTC-afleidusamninga sem visa til vidmidunar (,,eldri samningar®)
muni ekki falla undir pessar krofur ef samningunum er breytt ad pvi er vardar viomidunina sem peir visa til
og ef eini tilgangurinn med pessum breytingum er ad innleida eda undirbla innleidingu vidmidunar sem
tekur vid eda varadkveeda medan 4 umbreytingu yfir i nyja vidmidun stendur sem hluti af endurbotum a
vidmidun. Endurbatur 4 vidmidunum eru utkoma alpjodlega samreemdrar vinnu og framtaks sem midar ad
pvi ad endurbaeta viomidanir til ad uppfylla alpjodlegar meginreglur um fjarmalavidmidanir sem birtar eru
af alpjodasamtokum eftirlitsadila a4 verdbréfamarkadi. Samkvaemt reglugerd (ESB) 2016/1011 er pess
krafist ad einingar sem luta eftirliti geri og vidhaldi traustum skriflegum aatlunum par sem settar eru fram
adgerdir sem paer myndu gripa til ef vidmidun breytist verulega eda hett er ad gera hana og ad pessar
aeetlanir endurspeglist i samningssambondum vid vidskiptavini. Til ad studla ad pvi ad markadsadilar
uppfylli pessar skyldur og til ad stydja adgerdir markadsadila til ad gera OTC-afleidusamninga traustari sem
visa til vidmidana sem mogulega verda endurbeettar @tti ad breyta reglugerd (ESB) nr. 648/2012 enn frekar

(®) Reglugerd Evropupingsins og radsins (ESB) nr. 182/2011 fra 16. febrtar 2011 um reglur og almennar meginreglur vardandi
tilhégun eftirlits adildarrikjanna med framkvaemdastjérninni pegar hin beitir framkvamdarvaldi sinu (Stjtid. ESB L 55, 28.2.2011,
bls. 13).

(°) Reglugerd Evropubingsins og radsins (ESB) nr. 648/2012 fra 4. juli 2012 um OTC-afleidur, midleega motadila og afleidu-
vidskiptaskrar (Stjtid. ESB L 201, 27.7.2012, bls. 1).
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23)
24)

til ad skyra a0 eldri samningarnir muni ekki falla undir stodustofnunar- eda tryggingarkrofurnar ef pessum
samningum er breytt  peim eina tilgangi ad skipta ut vidmidun sem beir visa til vegna endurbdta 4 vidmidun.

Af pessum sokum gildir undanpagan adeins um samningsbreytingar sem naudsynlegar eru til ad innleida
eda undirbla innleidingu 4 vidmidun sem tekur vid vegna endurbdta 4 vidmidun eda sem naudsynlegar eru
til ad baeta vid varadkveedum i tengslum vid vidmidun i pvi skyni ad auka traustleika viokomandi samninga.
bessar breytingar ®ttu ad veita markadsadilum skyrleika og @ttu ekki ad hafa &hrif 4 gildissvid
stodustofnunar- og tryggingarskyldunnar i tengslum vid breytingar & OTC-afleidusamningum i 60rum
tilgangi eda 1 tengslum vid utskipti eda endurgerd s.s. breytingu 4 motadilum.

bvi @tti a0 breyta reglugerdum (ESB) 2016/1011 og (ESB) nr. 648/2012 til samramis vid pad.

[ 1josi pess ad LIBOR-vextir verda ekki lengur mikilvaeg vidmidun i skilningi reglugerdar (ESB) 2016/1011
frd og med 1. jantar 2021 etti pessi reglugerd ad 60last gildi sem fyrst eda daginn eftir ad hin birtist
Stjornartidindum Evropusambandsins.

SAMPYKKT REGLUGERD PESSA:

1. gr.
Breytingar 4 reglugerd (ESB) 2016/1011

Reglugerd (ESB) 2016/1011 er breytt sem hér segir:

)

2)

3)

4

Eftirfarandi lidur baetist vio i 2. mgr. 2. gr.:

1) vidomidun fyrir stundargengi gjaldmidla sem framkvamdastjornin hefur tilnefnt i samreemi vid 1. mgr.
18. gr. a.

Akvadum 1. mgr. 3. gr. er breytt sem hér segir:
a) Eftirfarandi 1id er beett vio:

,»22a) ,,vidmidun fyrir stundargengi gjaldmidla“: vidmidun sem endurspeglar verd, sett fram i einum
gjaldmioli, annars gjaldmidils eda korfu gjaldmidla, til afhendingar 4 fyrsta mogulega
gildisdegi,”.

b) 1 stad i-lidar i a-1id 24. lidar kemur eftirfarandi:

1. vidskiptavettvangi eins og hann er skilgreindur 1 24. 1id 1. mgr. 4. gr. tilskipunar 2014/65/ESB eda
vidskiptavettvangi i pridja landi ef framkvamdastjornin hefur sampykkt framkvemdarakvoroun
um ad laga- og eftirlitsrammi pess lands sé talinn hafa jafngild 4hrif 1 skilningi 4. mgr. 28. gr.
reglugerdar Evropupingsins og radsins (ESB) nr. 600/2014(*) eda 4. mgr. 25. gr. tilskipunar
Evropupingsins og radsins 2014/65/ESB, eda skipulegum markadi sem telst jafngildur skv. 2. gr.
a i reglugerd (ESB) nr. 648/2012, en i hverju tilviki fyrir sig adeins med tilvisun i feerslugdgn
vardandi fjarmalagerninga,

(*) Reglugerd Evropupingsins og radsins (ESB) nr. 600/2014 fra 15. mai 2014 um markadi fyrir fjarmalagerninga og um
breytingu 4 reglugerd radsins (ESB) nr. 648/2012 (Stjtid. ESB L 173, 12.6.2014, bls. 84).”

[ stad fyrirsagnar 2. kafla i I11. balki kemur eftirfarandi:
LYaxtaviomidanir og viomidanir fyrir stundargengi gjaldmiola“.
Eftirfarandi grein er bett vid:

,18. gr.a

Vidmidanir fyrir stundargengi gjaldmiola

1. Framkvamdastjornin getur tilnefnt vidmidun fyrir stundargengi gjaldmidla sem er stjornad af
stjornendum sem eru stadsettir utan Sambandsins ef badar eftirfarandi forsendur eru uppfylltar:

a) vidmidunin fyrir stundargengi gjaldmidla visar til stundargengis gjaldmidils pridja lands sem ekki er
skiptanlegur 4n takmarkana og

b) vidmidunin fyrir stundargengi gjaldmiola er notud oft, kerfisbundid og reglulega til dhettuvarnar gegn
ahrifum ohagstedra gengisbreytinga.

2. Eigisidar en 31. desember 2022 skal framkvaemdastjornin hafa samrad vid almenning um tilgreiningu
vidmidana fyrir stundargengi gjaldmidla sem uppfylla forsendurnar sem melt er fyrir um i 1. mgr.
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5)

3. Eigisidar en 15. juni 2023 skal framkvemdastjornin sampykkja framselda gerd i samraemi vid 49. gr.
til ad gera lista yfir vidmidanir fyrir stundargengi gjaldmidla sem uppfylla forsendurnar sem melt er fyrir
um i 1. mgr. pessarar greinar. Framkvamdastjornin skal uppfera pann lista eins og vid a.“

Beta skal eftirfarandi kafla vio III. balk:

4. KAFLI A

Légbodin viomioun sem tekur vio

,23.gr.a

Gildissvio logbodinnar viomiounar sem tekur vio
bessi kafli gildir um:

a) alla samninga, eda adra fjarmélagerninga eins og peir eru skilgreindir i tilskipun 2014/65/ESB, sem visa
i vidmidun og falla undir 16g eins eda fleiri adildarrikja og

b) alla samninga par sem samningsadilarnir hafa allir stadfestu i Sambandinu og sem visa i vidmidun og
falla undir 16g pridja lands og ef pau 16g kveda ekki 4 um skipulega nidurlagningu vidmidunar.

23.gr. b
Utskipting vidmidunar samkvzemt 16gum Sambandsins
1. Dessi grein gildir um:

a) vidmidanir sem tilgreindar eru sem mikilvaegar samkvaemt framkvaemdargerd sem sampykkt er skv. a-
eda c-1id 1. mgr. 20. gr.,

b) vidmidanir sem byggjast 4 framlagi inntaksgagna ef aflagning peirra eda nidurlagning myndu raska
starfsemi fjarmalamarkada i Sambandinu verulega og

¢) vidmidanir pridja lands ef aflagning peirra eda nidurlagning myndu raska verulega starfsemi fjarmala-
markada 1 Sambandinu eda hafa i for med sér kerfisdhattu fyrir fjirmélakerfid i Sambandinu.

2. Framkvamdastjornin getur tilnefnt eina eda fleiri vidmidanir til ad taka vid ad pvi tilskildu ad einhver
eftirfarandi atburda hafi att sér stad:

a) logbert yfirvald stjornanda viomidunarinnar hefur gefid Gt opinbera yfirlysingu, eda birt upplysingar,
par sem fram kemur ad viomidunin endurspegli ekki lengur undirliggjandi markad eda efnahags-
adstedur; ef um er ad reda vidmidun sem tilgreind er sem mikilvaeg samkvamt framkvaemdargerd sem
sampykkt er skv. a- eda c-1i0 1. mgr. 20. gr. skal 16gbera yfirvaldio adeins gefa ut slika tilkynningu ef
vidmidunin endurspeglar ekki enn undirliggjandi markad eda efnahagsadstedur eftir ad heimildunum
sem settar eru fram 1 23. gr. hefur verid beitt,

b) stjornandi vidmidunarinnar, eda adili sem kemur fram fyrir hans hond, hefur gefid Gt opinbera yfir-
lysingu eda birt upplysingar, eda ef slik opinber yfirlysing hefur verid gerd eda slikar upplysingar birtar,
par sem fram kemur ad stjornandinn muni hefja skipulega nidurlagningu vidmidunarinnar eda hetta ad
gera pa vidomidun eda hetta ad gera hana fyrir tiltekna gildistima eda gjaldmidla sem vidmidunin er
reiknud ut fyrir, endanlega eda 6timabundid, ad pvi tilskildu ad, pegar yfirlysingin er gefin Ut eda
upplysingarnar birtar, enginn annar stjornandi muni taka vid og halda 4fram a0 gera pa vidmidun,

c) logbert yfirvald stjornanda viomidunarinnar, eda eining sem hefur 6gjaldfzerni- eda skilastjornvald yfir
slikum stjérnanda, hefur gefid Ut opinbera yfirlysingu, eda birt upplysingar, par sem fram kemur ad
stjornandinn muni hefja skipulega nidurlagningu vidmidunarinnar eda heetta ad gera pa viomidun eda
hztta ad gera hana fyrir tiltekna gildistima eda gjaldmidla sem vidmidunin er reiknud Ut fyrir, endanlega
eda otimabundid, ad pvi tilskildu ad, pegar yfirlysingin er gefin 0t eda upplysingar birtar, enginn
stjornandi muni taka vid og halda afram a0 gera pa vidmidun,

d) logbert yfirvald stjornanda viomidunarinnar afturkallar eda fellir leyfi timabundid ur gildi i samraemi
vid 35. gr. eda afturkallar eda fellir vidurkenningu timabundid tr gildi i samreemi vid 8. mgr. 32. gr. eda
krefst pess ad fallid verdi frd sampykkt 1 samremi vid 6. mgr. 33. gr., ad pvi tilskildu ad enginn
stjornandi taki vid gerd vidmidunarinnar pegar afturkdllun eda timabundin nidurfelling a sér stad eda
fallid er frd sampykkt og ad stjérnandinn muni hefja skipulega nidurlagningu viomidunarinnar eda heaetti
endanlega eda 6timabundid ad gera pa vidmidun eda heetti ad gera hana fyrir tiltekna gildistima eda
gjaldmidla sem pessi viomidun er reiknud ut fyrir.

3. AOd pvi er vardar 2. mgr. pessarar greinar skal nyja vidmidunin koma i stad allra tilvisana i fyrri vid-
midun i samningum og fjarméalagerningum eins og um getur i 23. gr. a ef pessir samningar og fjarmala-
gerningar innihalda:
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a) ekkert varadkveedi eda

b) engin videigandi varadkvaedi.

4. A0 pvi er vardar b-1i0 3. mgr. skal varadkvaeoi teljast ovideigandi ef:

a) pad kvedur ekki 4 um varanlega vidmidun i stad vidmidunar sem hatt verdur med eda
b) beiting pess krefst sampykkis fra pridju adilum sem hefur verid hafnad eda

¢) pad kvedur 4 um nyja vidomidun i stad vidOmidunar sem ekki lengur endurspeglar eda er verulega
frabrugdin undirliggjandi markadi eda efnahagsadstedum sem vidmiduninni sem verio er ad hatta med
er &tlad ad mela og beiting hennar geaeti haft skadleg ahrif 4 fjarmalastéougleika.

5. Vidmidun sem tekur vid og sampykkt hefur verid sem samningsbundnir vextir til vara endurspeglar
ekki lengur eda er verulega frabrugdin undirliggjandi markadi eda efnahagsadstedum sem vidmiduninni
sem verid er ad haetta med er ®tlad ad mala og beiting hennar gati haft skadleg ahrif 4 fjairmalastodugleika
ef:

a) vidkomandi 16gbert yfirvald hefur komist ad peirri nidurstodu a grundvelli larétts mats a tiltekinni
tegund samningsbundins fyrirkomulags sem hefur verid framkvamt ad beioni a.m.k. eins hagsmuna-
adila og ad h6fou samradi vid viokomandi hagsmunaadila,

b) einn adilanna ad samningnum eda fjarmalagerningnum hefur, eftir mat 1 samraemi vid a-1id, motmaelt
samningsbundnu varadkvadi eigi sidar en premur manudum adur en vidmidunin er aflogd og

¢) aoilar ad samningnum eda fjarmalagerningnum hafa ekki, eftir moétmaeli i samraemi vid b-1i0, komist ad
samkomulagi um adra vidmidun til ad taka vi0 eigi sidar en einum virkum degi 40ur en vidmidunin er
aflogo.

6. A0 pvi er vardar c-lid 4. mgr. skal videigandi landsyfirvald, an astedulausrar tafar, upplysa fram-
kveemdastjornina og Evropsku verobréfamarkadseftirlitsstofnunina um mat sitt sem um getur i a-1id 5. mgr.
Ef einingar i fleiri en einu adildarriki gaetu ordid fyrir ahrifum af matinu skulu videigandi yfirvold 1 6llum
peim adildarrikjum framkvaema matid i sameiningu.

7. Adildarriki skulu tilnefna videigandi yfirvald sem er i adstodu til ad framkvama matio sem um getur
i a-1id0 5. mgr. Adildarriki skulu upplysa framkvamdastjornina og Evropsku verdbréfamarkadseftirlits-
stofnunina um pad hvert tilnefnt yfirvald peirra sé eigi sidar en 14. agust 2021.

8.  Framkvemdastjornin skal sampykkja framkvemdargerdir til ad tilnefna eina eda fleiri vidmidanir til
a0 taka vid 1 samremi vid rannsoknarmalsmedferdina sem um getur 1 2. mgr. 50. gr. ef einhver peirra atburda
sem um getur i 2. mgr. pessarar greinar hafa ordid.

9. Framkvemdargerd eins og um getur i 8. mgr. skal tilgreina eftirfarandi:
a) viOmidunina eda vidmidanirnar sem taka vid,

b) adldgun verdbils, p.m.t. adferdina vid ad dkvarda slika adlogun verdbils, sem skal beita 4 viomidun sem
kemur i stad vidmidunar sem verid er ad heetta med a peirri dagsetningu sem hverjum gildistima er skipt
ut til ad taka tillit til dhrifa umbreytingarinnar eda breytingarinnar frd vidmiduninni sem verid er ad
leggja nidur yfir i vidmidunina sem tekur vid,

¢) samsvarandi naudsynlegar samraemingarbreytingar sem tengjast og telja ma naudsynlegar fyrir notkun
eda beitingu viomidunar sem tekur vid og

d) daginn sem vidmidunin eda vidmidanirnar sem taka vid taka gildi.

10. Pegar framkvamdargerd, eins og um getur i 8. mgr., er sampykkt skal framkvaemdastjornin taka tillit
til fyrirliggjandi radlegginga um vidmidun til ad taka vid, samsvarandi samramingarbreytingar og adlogun
verdbils sem framkvaemd er af sedlabankanum sem ber dbyrgd 4 gjaldmidilssvaedinu par sem verid er ad
haetta notkun a vidkomandi vidmidun eda af 6drum vinnuhdpi um vidmidunarvexti sem starfar i umbodi
opinberra yfirvalda sedlabankans. Adur en framkvamdargerdin er sampykkt skal framkvamdastjornin hafa
samrad vid almenning og taka tillit til radlegginga annarra vidkomandi hagsmunaadila, p.m.t. 16gbers
yfirvalds stjornanda viomidunar og Evropsku verobréfamarkadseftirlitsstofnunarinnar.

11. Pratt fyrir c-1id 5. mgr. pessarar greinar gildir stadgdnguvidomioun, sem tilnefnd er af framkvaemda-
stjorninni i samreemi vid 2. mgr. pessarar greinar, ekki ef allir adilar eda tilskilinn meirihluti adila ad
samningi eda fjarmalagerningi sem um getur i 23. gr. a hafa sampykkt ad onnur vidmidun skuli taka vid,
hvort sem pad er fyrir eda eftir daginn pegar framkvaemdargerdin sem um getur i 8. mgr. pessarar greinar
kemur til framkvaemda.
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6)

7)

8)

23. gr.c
Utskipting viomidunar samkvzemt landslogum

1. Logbert landsyfirvald adildarrikis par sem meirihluti framleggjenda hafa stadfestu geta tilnefnt eina
eda fleiri vidmidanir til ad taka vid eins og um getur i b-1id 1. mgr. 20. gr., ad pvi tilskildu ad einhver
eftirfarandi atburda hafi 4tt sér stad:

a) logbert yfirvald stjornanda viomidunarinnar hefur gefid Gt opinbera yfirlysingu, eda birt upplysingar,
par sem fram kemur ad vidmidunin endurspegli ekki lengur undirliggjandi markad eda efnahags-
a0staedur; 16gbara yfirvaldid skal adeins gefa 1t slika tilkynningu ef vidmidunin endurspeglar ekki enn
undirliggjandi markad eda efnahagsadstaedur eftir ad heimildunum sem settar eru fram 1 23. gr. hefur
verid beitt,

b) stjornandi vidmidunarinnar, eda adili sem kemur fram fyrir hans hond, hefur gefid Gt opinbera yfir-
lysingu eda birt upplysingar, eda ef slik opinber yfirlysing hefur verid gerd eda slikar upplysingar birtar,
par sem fram kemur ad stjornandinn muni hefja skipulega nidurlagningu vidmidunarinnar eda heetta ad
gera pa vidomidun eda hetta ad gera hana fyrir tiltekna gildistima eda gjaldmidla sem vidmidunin er
reiknud ut fyrir, endanlega eda 6timabundid, ad pvi tilskildu ad, pegar yfirlysingin er gefin Ut eda
upplysingar birtar, enginn stjérnandi muni taka vid og halda afram ad gera pa vidmidun,

c) logbert yfirvald stjornanda viomidunarinnar, eda eining sem hefur 6gjaldfzerni- eda skilastjornvald yfir
slikum stjornanda, hefur gefid Gt opinbera yfirlysingu, eda birt upplysingar, par sem fram kemur ad
stjornandinn muni hefja skipulega nidurlagningu vidmidunarinnar eda heetta ad gera pa viomidun eda
hztta ad gera hana fyrir tiltekna gildistima eda gjaldmidla sem vidmidunin er reiknud Ut fyrir, endanlega
eda Otimabundid, ad pvi tilskildu ad, pegar yfirlysingin er gefin Ut eda upplysingar birtar, enginn
stjérnandi muni taka vid og halda afram ad gera pa vidmidun,

d) logbert yfirvald stjornanda viomidunarinnar afturkallar eda fellir leyfi timabundid ur gildi i samraemi
vid 35. gr., ad pvi tilskildu ad enginn stjérnandi taki vid gerd vidmidunarinnar pegar afturkdllun eda
timabundin nidurfelling 4 sér stad og ad stjérnandinn muni hefja skipulega nidurlagningu vidmidunar-
innar eda heatti, endanlega eda 6timabundid, ad gera pa vidmidun eda heetti ad gera hana fyrir tiltekna
gildistima eda gjaldmidla sem st vidmidun er reiknud ut fyrir.

2. Ef adildarriki tilnefnir eina eda fleiri viomidanir til ad taka vid i samraemi vid 1. mgr. skal 16gbeert
yfirvald bess adildarrikis 4n tafar tilkynna framkvaemdastjorninni og Evrépsku verdbréfamarkadseftirlits-
stofnuninni um pad.

3. Nyja vidmidunin skal koma i stad allra tilvisana i pa vidmidun i samningum og fjarmalagerningum
eins og um getur i 23. gr. a ef baedi eftirfarandi skilyrdi eru uppfyllt:

a) beir samningar eda fjarmalagerningar visa til vidmidunar sem verid er ad hetta med daginn sem pau
landslog taka gildi sem tilnefna vidmidunina sem tekur vid og

b) beir samningar eda fjairmélagerningar innihalda ekki varadkvaedi eda innihalda varadkvaedi sem kvedur
ekki & um varanlega viomidun i stad vidomidunarinnar sem verid er ad hatta med.

4. Vidmidun sem tekur vid og tilnefnd er af 16gbaeru yfirvaldi i samreemi vid 1. mgr. pessarar greinar skal
ekki gilda ef allir adilar eda tilskilinn meirihluti adila ad samningi, eda fjarmalagerningi eins og um getur i
23. gr. a, hafa komid sér saman um ad beita annarri vidmidun i stadinn hvort sem pad er fyrir eda eftir
gildistokudag videigandi akvaedis landslaga.*

[ stad 2. mgr. 28. gr. kemur eftirfarandi:

2  Einingar undir eftirliti, adrar en stjérnandi eins og um getur i 1. mgr., sem nota vidmidun skulu gera
og vidhalda traustum, skriflegum dzetlunum sem tilgreina adgerdirnar sem paer myndu gripa til ef vidmidun
breyttist verulega eda ef gerd hennar yrdi heett. Ef pad er gerlegt og videigandi skal i slikum aetlunum
tilnefna eina eda fleiri adrar vidmidanir sem mdgulegt vaeri ad visa i, i stad vidmidananna sem heett veri ad
gera og tilgreina hvers vegna slikar adrar vidmidanir vaeru videigandi valkostir. Einingarnar undir eftirliti
skulu, samkvemt beidni og 4n astedulausrar tafar, athenda vidkomandi 16gbaru yfirvaldi pessar aatlanir
og allar uppferslur a peim og endurspegla peer i samningssambandi vid vidskiptavini.®

[ 29. gr. er eftirfarandi malsgrein baett vio:

,»la. Eining undir eftirliti getur einnig notad vidmidun sem tekur vid af annarri og tilnefnd er { samreemi vid
23. gr.beda23. gr.c.”

Akvadum 49. gr. er breytt sem hér segir:

a) Eftirfarandi malsgrein batist vid:
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,»2b Framkveemdastjornin skal hafa heimild um 64kvedinn tima til ad sampykkja framseldu gerdirnar
sem um getur i 3. mgr. 18. gr. a og 7. mgr. 54. gr. fra 13. febraar 2021.

b) Eftirfarandi malsgrein er baett vid:

,,3a. Evropupinginu eda radinu er hveneer sem er heimilt ad afturkalla framsal valds sem um getur 1 3.
mgr. 18. gr. a og 7. mgr. 54. gr. Med akvoroun um afturkéllun skal binda enda 4 valdaframsalid sem
um getur i peirri akvordun. Hian 6dlast gildi daginn eftir birtingu hennar i Stjérnartidindum Evropu-
sambandsins eda sidar eftir pvi sem tilgreint er i akvorduninni. Hun skal ekki hafa ahrif 4 gildi neinna
framseldra gerda sem pegar eru i gildi.*

c) Eftirfarandi malsgrein batist vid:

,»0a. Framseld gerd, sem er sampykkt skv. 3. mgr. 18. gr. a eda 7. mgr. 54. gr. skal pvi adeins 60last
gildi ad Evropupingid eda radid hafi ekki haft uppi nein andmeeli innan priggja manada fra tilkynningu
um gerdina til Evropupingsins og radsins eda ef baedi Evropupingid og radid hafa upplyst framkvamda-
stjornina, adur en fresturinn er lidinn, um pa fyriraetlan sina ad hreyfa ekki andmeelum. bessi frestur skal
framlengdur um prja ménudi ad frumkvaedi Evrépupingsins eda radsins.

9) Istad 5. mgr. 51. gr. kemur eftirfarandi:

»> Nema framkvaemdastjornin hafi sampykkt akvérdun um jafngildi eins og um getur i 2. eda 3. mgr. 30.
gr. eda ad stjornandi hafi hlotid vidurkenningu skv. 32. gr., eda vidmidun hafi verid sampykkt skv. 33. gr.,
skal adeins leyfa einingum undir eftirliti ad nota viomidun pridja lands i Sambandinu fyrir fjarmalagerninga,
fjarhagslega samninga eda til ad mela drangur fjarfestingarsjods sem visar ni pegar i p4 vidmidun eda sem
baeta vi0 tilvisun i slika vidmidun fyrir 31. desember 2023.

Fyrsta undirgrein skal ekki gilda um vidmidanir gerdar af stjornendum sem flytja sig fra Sambandinu til
pridja lands & umbreytingartimabilinu. Logbara yfirvaldid skal senda tilkynningu til Evropsku verdbréfa-
markadseftirlitsstofnunarinnar i samraemi vid 35. gr. Evropska verdbréfamarkadseftirlitsstofnunin skal gera
lista yfir vidmidanir pridja lands sem fyrsta undirgreinin gildir ekki um.*

10) 1 stad 6. mgr. 54. gr. kemur eftirfarandi:

,,0  Framkvamdastjornin skal, eigi sidar en 15. juni 2023, leggja skyrslu fyrir Evropupingid og radid um
gildissvid pessarar reglugerdar, einkum ad pvi er tekur til aframhaldandi notkunar eininga undir eftirliti 4
vidmidunum pridja lands og um mdgulega annmarka gildandi ramma. I peirri skyrslu skal einkum meta
hvort porf sé &4 ad breyta pessari reglugerd til ad takmarka gildissvid hennar pannig ad hin nai yfir gerd
tiltekinna tegunda vidmidana eda gerd vidmidana sem eru notadar vida innan Sambandsins og henni skal
fylgja, eftir pvi sem vid 4, tillaga ad nyrri 16ggjof.

7.  Framkveemdastjornin skal hafa heimild til ad sampykkja framseldar gerdir i samrami vid 49. gr. eigi
sidar en 15. jini 2023 til ad framlengja umbreytingartimabilid sem um getur 1 5. mgr. 51. gr. til 31. desember
2025, i sidasta lagi, ef skyrslan sem um getur i 6. mgr. pessarar greinar synir fram 4 ad annars muni
aframhaldandi notkun eininga undir eftirliti 4 tilteknum vidmidunum pridja lands i Sambandinu skerdast
eda Ogna fjarmalastodugleika.*

2. gr.
Breyting 4 reglugero (ESB) nr. 648/2012
i stad 13. gr. a i reglugerd (ESB) nr. 648/2012 kemur eftirfarandi:
,13.gr.a
Breytingar a eldri samningum i peim tilgangi ad endurbzeta viomidanir

1. Motadilar geta haldid afram ad beita dhattustyringarferlunum, sem um getur i 3. mgr. 11. gr., sem komid
hefur verid & 13. februar 2021, ad pvi er vardar OTC-afleidusamninga sem ekki eru stodustofnadir af midlegum
motadila og sem eru gerdir eda endurgerdir fyrir pa dagsetningu pegar skyldan til ad koma 4 ahattustyringar-
ferlum skv. 3. mgr. 11. gr. tekur gildi, ef pessum samningum er breytt eda peir endurgerdir eftir 13. febraar 2021
i peim eina tilgangi ad skipta ut tilvisunarvidmidun eda setja inn varadkveedi i tengslum vid viomidun sem visad
er til 1 peim samningi.

2. Samningar sem eru gerdir eda endurgerdir fyrir pa dagsetningu sem stodustofnunarskyldan tekur gildi skv.
4. gr. og sem er sidan breytt eda eru endurgerdir, eftir 13. febrGiar 2021, i peim eina tilgangi ad skipta Gt
tilvisunarvidomidun eda setja inn varadkveedi i tengslum vid vidomidun sem visad er til i peim samningi skulu ekki,
af peim sokum, falla undir stodustofnunarskylduna sem um getur i 4. gr.

3. Akvaedi 1. og 2. mgr. skulu adeins gilda um OTC-afleidusamninga par sem breyting eda endurgerd:
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a) er naudsynleg i peim tilgangi ad skipta Gt viomidun i tengslum vid endurbztur vidmidunar,

b) hefur ekki 4hrif 4 pad efnahagslega inntak eda pa dhattupetti sem tilvisun i vidmidun stendur fyrir 1 slikum
samningum og

c) felur ekki i sér adrar breytingar 4 lagalegum skilmalum samningsins sem tengist ekki vidmiduninni sem visad
er 1 og breytir par af leidandi samningnum med heetti sem hefur pau ahrif ad hann skuli i raun a0 teljast nyr
samningur.*

3. gr
Reglugerd pessi 00last gildi daginn eftir ad hin birtist 1 Stjérnartidindum Evropusambandsins.
Hun kemur til framkvaemda frd og med deginum eftir ad hun birtist 1 Stjérnartidindum Evrépusambandsins.

Reglugerd pessi er bindandi i heild sinni og gildir i 6llum adildarrikjunum an frekari 16gfestingar.

Gjort i Brussel 10. febraar 2021.
Fyrir hénd Evrépupingsins, Fyrir hond radsins
D. M. Sassoli A.P. ZACARIAS

forseti. forseti.
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REGULATION (EU) 2021/168 OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL
of 10 February 2021

amending Regulation (EU) 2016/1011 as regards the exemption of certain third-country
spot foreign exchange benchmarks and the designation of replacements for certain
benchmarks in cessation, and amending Regulation (EU) No 648/2012

THE EUROPEAN PARLIAMENT AND THE COUNCIL OF THE EUROPEAN UNION,

Having regard to the Treaty on the Functioning of the European Union, and in particular Article 114 thereof,

Having regard to the proposal from the European Commission,

After transmission of the draft legislative act to the national parliaments,

Having regard to the opinion of the European Central Bank (1),

Having regard to the opinion of the European Economic and Social Committee (?),

Acting in accordance with the ordinary legislative procedure (3),

Whereas:

1Y)

2)

3)

4)

5)

In order to hedge against adverse foreign exchange rate movements involving currencies that are not readily
convertible into a base currency or involving currencies that are subject to exchange controls, companies in
the Union enter into non-deliverable currency derivatives, such as forwards and swaps. The unavailability
of spot foreign exchange benchmarks for calculating the payouts due under currency derivatives would have
a negative effect on companies in the Union that export to emerging markets or hold assets or liabilities in
those markets, with consequent exposure to fluctuations of emerging market currencies. Following the
expiry of the period ending on 31 December 2021 set out in Regulation (EU) 2016/1011 of the European
Parliament and of the Council (#) (the ‘transitional period’), the use of spot foreign exchange benchmarks
provided by an administrator located in a third country, other than a central bank, will no longer be possible.

In order to enable companies in the Union to continue their business activities while mitigating foreign
exchange risk, certain spot foreign exchange benchmarks that are used in financial instruments to calculate
contractual payouts and that are designated by the Commission in accordance with certain criteria should
be excluded from the scope of Regulation (EU) 2016/1011.

Considering the need to undertake a thorough review of the scope of Regulation (EU) 2016/1011 and of its
provisions concerning benchmarks provided by administrators located in third countries (‘third-country
benchmarks’), the current transitional period for third-country benchmarks should be extended. The
Commission should have the power to further extend the transitional period by means of a delegated act,
for a maximum of two years, if the assessment on which that review is based demonstrates that the envisaged
expiry of the transitional period would be detrimental to the continued use of third-country benchmarks in
the Union or would pose a threat to financial stability.

Extending the transitional period for third-country benchmarks could create an incentive for Union
benchmark administrators to relocate their activities to a third country in order not to be subject to the
requirements of Regulation (EU) 2016/1011. To prevent such circumvention, administrators who relocate
from the Union to a third country during the transitional period should not benefit from access to the Union
market without complying with the requirements of Regulation (EU) 2016/1011.

As of 31 December 2020, upon the end of the transition period provided for in the Agreement on the
withdrawal of the United Kingdom of Great Britain and Northern Ireland from the European Union and the
European Atomic Energy Community (°), the interest rate benchmark London Interbank Offered Rate
(LIBOR) no longer qualifies as a critical benchmark under Regulation (EU) 2016/1011. In addition, the
Financial Conduct Authority (FCA) of the United Kingdom announced in 2017 that it would not persuade
or compel panel banks to submit to LIBOR beyond the end of 2021. Subsequent announcements by the

() OJC366,30.10.2020, p. 4.

(®» 0JC10,11.1.2021, p. 35.

(3) Position of the European Parliament of 19 January 2021 (not yet published in the Official Journal) and decision of the Council of
2 February 2021.

(*) Regulation (EU) 2016/1011 of the European Parliament and of the Council of 8 June 2016 on indices used as benchmarks in

financial instruments and financial contracts or to measure the performance of investment funds and amending Directives 2008/48/EC
and 2014/17/EU and Regulation (EU) No 596/2014 (OJ L 171, 29.6.2016, p. 1).

Q)

OJ L 29,31.1.2020, p. 7.
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6)

7)

8)

9)

10)

FCA and the administrator of LIBOR have made it clear that LIBOR is likely to be wound down in most of
the tenors and currencies for which it is calculated by the end of 2021, with other tenors and currencies of
LIBOR to follow in 2023. The cessation or wind-down of LIBOR might result in negative consequences
that significantly disrupt the functioning of financial markets in the Union. There is a vast number of
contracts that affect economic operators in the Union and that pertain to debt, loans, term deposits, securities
and derivatives that all reference LIBOR, that mature later than 31 December 2021 and that do not contain
sufficiently robust fallback provisions to cover the cessation or the wind-down of LIBOR as calculated for
the relevant currency or some of its tenors. Some of those contracts, and some financial instruments as
defined in Directive 2014/65/EU of the European Parliament and of the Council (¢), cannot be renegotiated
in order to incorporate a contractual fallback provision before 31 December 2021.

To be able to provide for the continued orderly functioning of existing contracts that reference a widely
used benchmark the cessation of which might result in negative consequences that significantly disrupt the
functioning of financial markets in the Union and where such contracts, or financial instruments as defined
in Directive 2014/65/EU, cannot be renegotiated to include a contractual fallback provision by the time of
cessation of that benchmark, a framework for the cessation or the orderly wind-down of such benchmarks
should be laid down. That framework should comprise a mechanism for transitioning such contracts, or
financial instruments as defined in Directive 2014/65/EU, to a designated replacement for a benchmark. A
replacement for a benchmark should ensure the avoidance of contract frustration, which might significantly
disrupt the functioning of financial markets in the Union.

The absence of a framework at Union level for the cessation or the orderly wind-down of a benchmark
would likely result in diverging regulatory solutions in Member States, which would lead to Union
stakeholders being exposed to risks of legal uncertainty and contract frustration. Along with the magnitude
of the exposure to such benchmarks of existing contracts, and financial instruments as defined in Directive
2014/65/EU, the increased risk of contract frustration and litigation could significantly disrupt the
functioning of financial markets. In those extraordinary circumstances and in order to address the systemic
risks involved, it is necessary to establish a harmonised approach to deal with the cessation or wind-down
of certain benchmarks with systemic relevance for the Union. Member States’ competences with regard to
benchmarks beyond the scope of the powers conferred on the Commission are not affected by this
Regulation.

Regulation (EU) 2016/1011 requires supervised entities other than benchmark administrators to have
contingency plans in place in case a benchmark changes materially or ceases to be provided. If possible,
those contingency plans should identify one or more potential replacements for benchmarks. As the
experience with LIBOR has shown, it is important that contingency plans are prepared for cases in which a
benchmark materially changes or ceases to be provided. Competent authorities should monitor whether that
obligation is complied with, and it should be possible for them to carry out random checks on compliance.
Therefore, supervised entities should keep their contingency plans, and any updates to them, readily
available so that they can forward them, upon request, to the competent authorities without delay.

Contracts other than financial contracts as defined in Regulation (EU) 2016/1011, or financial instruments
which are not covered by the definition of financial instrument of that Regulation, but which also reference
benchmarks that are in cessation or are being wound down, might also significantly disrupt the functioning
of the financial markets in the Union. Many entities use such benchmarks but do not qualify as supervised
entities. Consequently, the parties to such contracts and holders of such financial instruments would not
benefit from a replacement for a benchmark. In order to mitigate the potential impacts on market integrity
and financial stability as much as possible and to provide for protection against legal uncertainty, the
mandate of the Commission to designate a replacement for a benchmark should apply to any contract and
any financial instrument as defined in Directive 2014/65/EU that is subject to the law of a Member State.
In addition, the designated replacement for a benchmark should apply to contracts that are subject to the
law of a third country but all the parties to which are established in the Union, in cases where the contract
meets the requirements of this Regulation and where the law of that third country does not provide for an
orderly wind-down of a benchmark. This extension of the scope should be without prejudice to the
provisions of Regulation (EU) 2016/1011 that are not amended by this Regulation.

The statutory replacement of a benchmark should be restricted to contracts, and to financial instruments as
defined in Directive 2014/65/EU, that have not been renegotiated before the date of cessation of the
benchmark concerned. Where master contracts are used, the designated replacement for a benchmark will

(°) Directive 2014/65/EU of the European Parliament and of the Council of 15 May 2014 on markets in financial instruments and
amending Directive 2002/92/EC and Directive 2011/61/EU (OJ L 173, 12.6.2014, p. 349).
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11)

12)

13)

14)

15)

16)

17)

apply only to transactions entered into before the relevant date of replacement, even though later
transactions might technically be part of the same contract. The designation of the replacement for a
benchmark should not affect contracts, or financial instruments as defined in Directive 2014/65/EU, that
already provide for a suitable contractual fallback provision which addresses the permanent cessation of a
benchmark.

The adoption by the Commission of an implementing act designating a replacement for a benchmark should
not prevent parties to a contract from agreeing to apply a different replacement for that benchmark.

Benchmarks and their contractually agreed fallback rates might over time diverge significantly and
unexpectedly, and as a consequence, they might no longer represent the same underlying economic reality
or lead to commercially unacceptable results. Such cases could include the significant widening of the
spread between the benchmark and the contractually agreed fallback rate over time or situations where the
contractually agreed fallback provision changes the basis of the benchmark from a variable rate to a fixed
rate. Since this issue might arise in a number of Member States, and since contracting parties from different
Member States would frequently also be affected in such cases, it should be addressed in a harmonised way
in order to avoid legal uncertainty, excessive litigation and, as a consequence, possible significant negative
effects on the internal market or repercussions for the financial stability in individual Member States or the
Union. Accordingly, the replacement for a benchmark that is established by the implementing act should
under certain preconditions serve as a replacement when relevant national authorities, for example macro-
prudential authorities, systemic risk councils or central banks, have established that the originally agreed
fallback provision no longer reflects the economic reality that the benchmark in cessation was intended to
measure or that such a provision could pose a threat to financial stability. The relevant national authorities
should undertake an assessment when they are made aware of the potential unsuitability of a commonly
used fallback provision by one or more potentially interested parties. Such assessment should, however, not
be performed on a contract-by-contract basis. The relevant national authorities involved should inform the
Commission and the European Securities and Markets Authority (ESMA) of that assessment.

Contracting parties are responsible for analysing their contractual arrangement to determine which
situations a contractual fallback provision intends to cover. If the interpretation of a contract, or of a financial
instrument as defined in Directive 2014/65/EU, reveals that the parties did not intend to cover the permanent
cessation of a chosen benchmark, the statutory replacement for a benchmark that is designated in accordance
with this Regulation should provide a safe harbour to address the permanent cessation of that benchmark.

Considering that the replacement of a benchmark might require changes to contracts, or to financial
instruments as defined in Directive 2014/65/EU, that reference such benchmarks where those changes are
necessary for the practical use or application of such replacement for a benchmark, the Commission should
be empowered to lay down the corresponding essential conforming changes in the implementing act.

For benchmarks which are designated by the Commission as critical in one Member State in accordance
with Regulation (EU) 2016/1011 and where the cessation or wind-down of such a benchmark might
significantly disrupt the functioning of financial markets in that Member State, the relevant competent
authority should take necessary actions to avoid such disruption in accordance with its national law.

Where a Member State accedes to the euro area and a subsequent lack of input data for computing a national
benchmark requires the replacement of that benchmark, it should be possible for that Member State to
provide for the transition from that national benchmark to a replacement for it. In such a case, that Member
State should take into account the status of consumers as contracting parties and ensure that they are not
negatively affected, to a greater extent than necessary, by such transition.

In order to designate certain third-country spot foreign exchange benchmarks as being excluded from the
scope of Regulation (EU) 2016/1011, the power to adopt acts in accordance with Article 290 of the Treaty
on the Functioning of the European Union should be delegated to the Commission in respect of the
exemption of spot foreign exchange benchmarks for non-convertible currencies when such spot foreign
exchange benchmarks are used for calculating the payouts that arise under non-deliverable foreign exchange
derivative contracts. It is of particular importance that the Commission carry out appropriate consultations
during its preparatory work, including at expert level, and that those consultations be conducted in
accordance with the principles laid down in the Interinstitutional Agreement of 13 April 2016 on Better
Law-Making (7). In particular, to ensure equal participation in the preparation of delegated acts, the
European Parliament and the Council receive all documents at the same time as Member States’ experts,

() OJL123,12.5.2016,p. 1.



Nr. 44 30. desember 2021

18)

19)

20)

21)

22)

and their experts systematically have access to meetings of Commission expert groups dealing with the
preparation of delegated acts.

In order to ensure uniform conditions for the implementation of this Regulation, implementing powers
should be conferred on the Commission to designate a replacement for a benchmark to replace all references
to that benchmark in contracts, or in financial instruments as defined in Directive 2014/65/EU, that have
not been renegotiated by the date of application of the implementing act. Those powers should be exercised
in accordance with Regulation (EU) No 182/2011 of the European Parliament and of the Council (®). Legal
certainty requires that the Commission exercises those implementing powers only upon precisely defined
trigger events clearly demonstrating that administration and publication of the benchmark to be replaced
will cease permanently.

The Commission should exercise its implementing powers only in situations where it assesses that the
cessation or wind-down of a benchmark may result in negative consequences that significantly disrupt the
functioning of financial markets or the real economy in the Union. Furthermore, the Commission should
exercise its implementing powers only where it has become clear that the representativeness of the
benchmark concerned cannot be restored or that the benchmark will cease permanently.

Before exercising its implementing powers to designate a replacement for a benchmark, the Commission
should conduct a public consultation and should take into account recommendations by relevant
stakeholders and in particular by private sector working groups operating under the auspices of the public
authorities or the central bank. Those recommendations should be based on extensive public consultations
and expert knowledge, about the most appropriate replacement rate for the interest rate benchmark in
cessation. The Commission should also take into account recommendations of other relevant stakeholders,
including the competent authority of the benchmark administrator and ESMA.

At the time of the adoption of Regulation (EU) 2016/1011 it was expected that, by the end of 2021, third
countries would establish similar regulatory regimes for financial benchmarks and that the use in the Union
by supervised entities of third-country benchmarks would be ensured by equivalence decisions adopted by
the Commission or by recognition or endorsement granted by competent authorities. However, limited
progress has been made in that regard. The scope of the regulatory regime for financial benchmarks differs
significantly between the Union and third countries. Therefore, to ensure the smooth functioning of the
internal market and the availability of third-country benchmarks for use in the Union after the end of the
transitional period, the Commission should, by 15 June 2023, present a report on the review of the scope of
Regulation (EU) 2016/1011, as amended by this Regulation, with particular regard to its effect on the use
of third-country benchmarks in the Union. In that report the Commission should analyse the consequences
of the far-reaching scope of such regulation for Union administrators and users of benchmarks also with
respect to the continued use of third-country benchmarks. In particular, the Commission should assess
whether there is a need to further amend Regulation (EU) 2016/1011 in order to reduce its scope only to
administrators of certain types of benchmarks or to administrators whose benchmarks are widely used in
the Union.

Regulation (EU) No 648/2012 of the European Parliament and of the Council (°) has recently been amended
to provide clarity to market participants that contracts entered into or novated before the start of application
of the clearing or margin requirements to over-the-counter (OTC) derivative contracts that reference a
benchmark (‘legacy contracts’) will not be subject to those requirements if those contracts are amended
with regard to the benchmark they reference and if those amendments serve the sole purpose of imple-
menting or preparing for the implementation of a replacement for a benchmark or introducing fallback
provisions during the transition to a new benchmark as part of a benchmark reform. Benchmark reforms
result from internationally coordinated work streams and initiatives aimed at reforming benchmarks to
comply with the International Principles for Financial Benchmarks published by the International
Organization of Securities Commissions. Regulation (EU) 2016/1011 requires supervised entities to
produce and maintain robust written plans setting out the actions they would take in the event that any
benchmark materially changes or ceases to be provided and to reflect those plans in the contractual relation-
ship with clients. In order to facilitate compliance by market participants with those obligations and to
support action by market participants to enhance the robustness of OTC derivative contracts that reference

(®) Regulation (EU) No 182/2011 of the European Parliament and of the Council of 16 February 2011 laying down the rules and
general principles concerning mechanisms for control by Member States of the Commission’s exercise of implementing powers (OJ
L 55,28.2.2011, p. 13).

(°) Regulation (EU) No 648/2012 of the European Parliament and of the Council of 4 July 2012 on OTC derivatives, central

counterparties and trade repositories (OJ L 201, 27.7.2012, p. 1).
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23)
24)

benchmarks potentially subject to reforms, Regulation (EU) No 648/2012 should be further amended to
clarify that legacy contracts will not be subject to clearing or margin requirements if those contracts are
amended for the sole purpose of replacing the benchmark they reference against the background of a
benchmark reform.

Therefore, that exception applies only to contractual amendments necessary to implement or prepare for the
implementation of a replacement for a benchmark due to a benchmark reform or necessary to introduce
fallback provisions in relation to a benchmark in order to enhance the robustness of the relevant contracts.
Those amendments should serve to provide clarity to market participants and should not affect the scope of
the clearing and margin obligations in relation to amendments of OTC derivative contracts for other
purposes or in relation to replacements or novations such as changes of counterparties.

Regulations (EU) 2016/1011 and (EU) No 648/2012 should therefore be amended accordingly.

In view of the fact that LIBOR will no longer be a critical benchmark within the meaning of Regulation
(EU) 2016/1011 as of 1 January 2021, this Regulation should enter into force as a matter of urgency on the
day following that of its publication in the Official Journal of the European Union,

HAVE ADOPTED THIS REGULATION:

Article 1
Amendments to Regulation (EU) 2016/1011

Regulation (EU) 2016/1011 is amended as follows:

)

2)

3)

4

in Article 2(2), the following point is added:

‘(i) a spot foreign exchange benchmark which has been designated by the Commission in accordance with
Article 18a(1).”;

in Article 3, paragraph 1 is amended as follows:
a) the following point is inserted:

‘(22a) “spot foreign exchange benchmark” means a benchmark which reflects the price, expressed in
one currency, of another or a basket of other currencies, for delivery on the earliest possible
value date;’;

b) in point 24(a), point (i) is replaced by the following:

‘(i) atrading venue as defined in point (24) of Article 4(1) of Directive 2014/65/EU or a trading venue
in a third country for which the Commission has adopted an implementing decision that the legal
and supervisory framework of that country is considered to have equivalent effect within the
meaning of Article 28(4) of Regulation (EU) No 600/2014 of the European Parliament and of the
Council (*) or Article 25(4) of Directive 2014/65/EU of the European Parliament and of the
Council, or a regulated market considered to be equivalent under Article 2a of Regulation (EU) No
648/2012, but in each case only with reference to transaction data concerning financial instruments;

(*) Regulation (EU) No 600/2014 of the European Parliament and of the Council of 15 May 2014 on markets in financial
instruments and amending Regulation (EU) No 648/2012 (OJ L 173, 12.6.2014, p. 84).”;

in Title III, the title of Chapter 2 is replaced by the following:
‘Interest rate benchmarks and spot foreign exchange benchmarks’;
the following Article is inserted:

‘Article 18a

Spot foreign exchange benchmarks

1. The Commission may designate a spot foreign exchange benchmark that is administered by
administrators located outside the Union where both of the following criteria are fulfilled:

a) the spot foreign exchange benchmark references a spot exchange rate of a third-country currency that
is not freely convertible; and

b) the spot foreign exchange benchmark is used on a frequent, systematic and regular basis to hedge against
adverse foreign exchange rate movements.

2. By 31 December 2022, the Commission shall conduct a public consultation to identify spot foreign
exchange benchmarks that fulfil the criteria laid down in paragraph 1.
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5)

3.

30. desember 2021

By 15 June 2023, the Commission shall adopt a delegated act in accordance with Article 49 to create

a list of spot foreign exchange benchmarks that fulfil the criteria laid down in paragraph 1 of this Article.
The Commission shall update that list as appropriate.’;

in Title III, the following chapter is inserted:
‘CHAPTER 44

Statutory replacement of a benchmark
Article 23a

Scope of the statutory replacement of a benchmark

This Chapter applies to:

a)

b)

any contract, or any financial instrument as defined in Directive 2014/65/EU, that references a
benchmark and is subject to the law of one of the Member States; and

any contract, the parties to which are all established in the Union, that references a benchmark and that
is subject to the law of a third country and where that law does not provide for the orderly wind-down
of a benchmark.

Article 23b

Replacement of a benchmark by Union law

1.
a)

b)
<)

2.

This Article shall apply to:

benchmarks designated as critical by an implementing act adopted pursuant to point (a) or (c) of Article
20(1);

benchmarks based on the contribution of input data if their cessation or wind-down would significantly
disrupt the functioning of financial markets in the Union; and

third-country benchmarks if their cessation or wind-down would significantly disrupt the functioning
of financial markets in the Union or pose a systemic risk to the financial system in the Union.

The Commission may designate one or more replacements for a benchmark provided that any of the

following events has occurred:

a)

b)

d)

the competent authority for the administrator of that benchmark has issued a public statement, or has
published information, in which it is announced that that benchmark no longer reflects the underlying
market or economic reality; in the case of a benchmark designated as critical by an implementing act
adopted pursuant to point (a) or (c) of Article 20(1), the competent authority shall make such an
announcement only where, following the exercise of the powers set out in Article 23, the benchmark
still does not reflect the underlying market or economic reality;

the administrator of that benchmark, or a person acting on behalf of that administrator, has issued a
public statement, or has published information, or such public statement has been made or such
information has been published, in which it is announced that that administrator will commence the
orderly wind-down of that benchmark or will cease to provide that benchmark or certain tenors or
certain currencies for which that benchmark is calculated permanently or indefinitely, provided that, at
the time of the issuance of the statement or the publication of the information, there is no successor
administrator that will continue to provide that benchmark;

the competent authority for the administrator of that benchmark or any entity with insolvency or
resolution authority over such administrator has issued a public statement, or has published information,
in which it is stated that the administrator will commence the orderly wind-down of that benchmark or
will cease to provide that benchmark or certain tenors or certain currencies for which that benchmark is
calculated permanently or indefinitely, provided that, at the time of the issuance of the statement or the
publication of the information, there is no successor administrator that will continue to provide that
benchmark; or

the competent authority for the administrator of that benchmark withdraws or suspends the authorisation
in accordance with Article 35 or the recognition in accordance with Article 32(8) or requires the
cessation of the endorsement in accordance with Article 33(6), provided that, at the time of the
withdrawal or suspension or the cessation of endorsement, there is no successor administrator that will
continue to provide that benchmark and its administrator will commence the orderly wind-down of that
benchmark or will cease to provide that benchmark or certain tenors or certain currencies for which that
benchmark is calculated permanently or indefinitely.
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3. For the purposes of paragraph 2 of this Article, the replacement for a benchmark shall replace all
references to that benchmark in contracts and financial instruments as referred to in Article 23a where those
contracts and financial instruments contain:

a) no fallback provision; or

b) no suitable fallback provisions.

4.  For the purpose of point (b) of paragraph 3, a fallback provision shall be deemed unsuitable if:
a) it does not provide for a permanent replacement for the benchmark in cessation; or

b) its application requires consent from third parties that has been denied; or

c) it provides for a replacement for a benchmark which no longer reflects or significantly diverges from
the underlying market or the economic reality that the benchmark in cessation is intended to measure,
and its application could have an adverse impact on financial stability.

5. The replacement for a benchmark agreed as a contractual fallback rate no longer reflects or
significantly diverges from the underlying market or the economic reality that the benchmark in cessation
is intended to measure, and could have an adverse impact on financial stability, where:

a) that has been established by the relevant national authority on the basis of a horizontal assessment of a
specific type of contractual arrangement that has been performed following a motivated request of at
least one interested party, and after having consulted the relevant stakeholders;

b) following an assessment in accordance with point (a), one of the parties to the contract or financial
instrument has objected to the contractually agreed fallback provision at the latest three months before
the cessation of the benchmark; and

¢) following an objection pursuant to point (b), the parties to the contract or financial instrument have not
agreed on an alternative replacement for the benchmark at the latest one working day before the
cessation of that benchmark.

6.  For the purposes of point (c) of paragraph 4, the relevant national authority shall, without undue delay,
inform the Commission and ESMA of its assessment referred to in point (a) of paragraph 5. Where entities
in more than one Member State could be affected by the assessment, the relevant authorities of all those
Member States shall conduct the assessment jointly.

7. Member States shall designate a relevant authority that is in the position to conduct the assessment
referred to in point (a) of paragraph 5. Member States shall inform the Commission and ESMA of the
designation of the relevant authorities by 14 August 2021.

8. The Commission shall adopt implementing acts to designate one or more replacements for a
benchmark in accordance with the examination procedure referred to in Article 50(2) where any of the
events referred to in paragraph 2 of this Article have occurred.

9. Animplementing act as referred to in paragraph 8 shall include the following:
a) the replacement or replacements for a benchmark;

b) the spread adjustment, including the method for determining such spread adjustment, that is to be
applied to the replacement for a benchmark in cessation on the date of the replacement for each
particular term to account for the effects of the transition or change from the benchmark to be wound
down to its replacement;

c¢) the corresponding essential conforming changes that are associated with and reasonably necessary for
the use or application of a replacement for a benchmark; and

d) the date from which the replacement or replacements for a benchmark applies.

10. When adopting an implementing act as referred to in paragraph 8, the Commission shall take into
account available recommendations on the replacement for a benchmark, the corresponding conforming
changes and the spread adjustment made by the central bank responsible for the currency area in which the
relevant benchmark is being wound down, or by the alternative reference rate working group operating
under the auspices of the public authorities or the central bank. Before adopting the implementing act, the
Commission shall conduct a public consultation and shall take into account the recommendations of other
relevant stakeholders, including the competent authority of the benchmark administrator and ESMA.

11. Notwithstanding point (c) of paragraph (5) of this Article, a replacement for a benchmark designated
by the Commission in accordance with paragraph 2 of this Article shall not apply where all parties or the
required majority of parties to a contract or financial instrument referred to in Article 23a have agreed to
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6)

7)

apply a different replacement for a benchmark whether before or after the date of application of the
implementing act referred to in paragraph 8 of this Article.

Article 23¢
Replacement of a benchmark by national law

1. The national competent authority of a Member State where the majority of contributors is located may
designate one or more replacements for a benchmark as referred to in point (b) of Article 20(1), provided
that any of the following events has occurred:

a) the competent authority for the administrator of that benchmark has issued a public statement, or has
published information, in which it is announced that that benchmark no longer reflects the underlying
market or economic reality; the competent authority shall make such an announcement only where,
following the exercise of the powers set out in Article 23, the benchmark still does not reflect the
underlying market or economic reality;

b) the administrator of that benchmark, or a person acting on behalf of that administrator, has issued a
public statement, or has published information, or such public statement has been made or such
information has been published, in which it is announced that that administrator will commence the
orderly wind-down of that benchmark or will cease to provide that benchmark or certain tenors or
certain currencies for which that benchmark is calculated permanently or indefinitely, provided that, at
the time of the issuance of the statement or the publication of the information, there is no successor
administrator that will continue to provide that benchmark;

¢) the competent authority for the administrator of that benchmark or any entity with insolvency or
resolution authority over such administrator has issued a public statement, or has published information,
in which it is stated that that administrator will commence the orderly wind-down of that benchmark or
will cease to provide that benchmark or certain tenors or certain currencies for which that benchmark is
calculated permanently or indefinitely, provided that, at the time of the issuance of the statement or the
publication of the information, there is no successor administrator that will continue to provide that
benchmark; or

d) the competent authority for the administrator of that benchmark withdraws or suspends the authorisation
in accordance with Article 35, provided that, at the time of the withdrawal or suspension, there is no
successor administrator that will continue to provide that benchmark and its administrator will
commence the orderly wind-down of that benchmark or will cease to provide that benchmark or certain
tenors or certain currencies for which that benchmark is calculated permanently or indefinitely.

2. Where a Member State designates one or more replacements for a benchmark in accordance with
paragraph 1, the competent authority of that Member State shall immediately notify the Commission and
ESMA thereof.

3. The replacement for a benchmark shall replace all references to that benchmark in contracts and
financial instruments as referred to in Article 23a where both of the following conditions are fulfilled:

a) those contracts or financial instruments reference the benchmark in cessation on the date on which the
national law designating the replacement for a benchmark becomes applicable; and

b) those contracts or financial instruments contain no fallback provision or contain a fallback provision
that does not provide for a permanent replacement for the benchmark in cessation.

4. A replacement for a benchmark designated by a competent authority in accordance with paragraph 1
of this Article shall not apply where all parties or the required majority of the parties to a contract or financial
instrument as referred to in Article 23a have agreed to apply a different replacement for a benchmark
whether before or after the date of application of the relevant provision of national law.’;

in Article 28, paragraph 2 is replaced by the following:

‘2. Supervised entities other than an administrator as referred to in paragraph 1 that use a benchmark shall
produce and maintain robust written plans setting out the actions that they would take in the event that a
benchmark materially changes or ceases to be provided. Where feasible and appropriate, such plans shall
designate one or several alternative benchmarks that could be referenced to substitute the benchmarks that
would no longer be provided, indicating the reasons for the suitability of such alternative benchmarks. The
supervised entities shall, upon request and without undue delay, provide the relevant competent authority
with those plans and any updates and shall reflect them in their contractual relationship with clients.’;

in Article 29, the following paragraph is inserted:
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8)

9)

10)

‘la. A supervised entity may also use the replacement for a benchmark designated in accordance with
Atrticle 23b or Article 23¢.’;

Article 49 is amended as follows:
a) the following paragraph is inserted:

‘2b. The power to adopt delegated acts referred to in Articles 18a(3) and 54(7) shall be conferred on
the Commission for an indeterminate period of time from 13 February 2021.’;

b) the following paragraph is inserted:

‘3a. The delegation of power referred to in Articles 18a(3) and 54(7) may be revoked at any time by
the European Parliament or by the Council. A decision to revoke shall put an end to the delegation of
power specified in that decision. It shall take effect on the day following the publication of the decision
in the Official Journal of the European Union or on a later date specified therein. It shall not affect the
validity of any delegated acts already in force.’;

c) the following paragraph is added:

‘6a. A delegated act adopted pursuant to Article 18a(3) or 54(7) shall enter into force only if no
objection has been expressed either by the European Parliament or by the Council within a period of
three months of notification of that act to the European Parliament and to the Council or if, before the
expiry of that period, the European Parliament and the Council have both informed the Commission
that they will not object. That period shall be extended by three months at the initiative of the European
Parliament or of the Council.’;

in Article 51, paragraph 5 is replaced by the following:

‘5. Unless the Commission has adopted an equivalence decision as referred to in paragraph (2) or (3) of
Article 30, an administrator has been recognised pursuant to Article 32 or a benchmark has been endorsed
pursuant to Article 33, the use in the Union by supervised entities of a third-country benchmark shall be
permitted only for financial instruments, financial contracts and measurements of the performance of an
investment fund that already reference that benchmark or which add a reference to such benchmark before
31 December 2023.

The first subparagraph shall not apply to benchmarks provided by administrators who relocate from the
Union to a third country during the transitional period. The competent authority shall notify ESMA in
accordance with Article 35. ESMA shall draw up a list of third-country benchmarks to which the first
subparagraph does not apply.’;

in Article 54, paragraph 6 is replaced by the following:

‘6. By 15 June 2023, the Commission shall submit a report to the European Parliament and to the Council
on the scope of this Regulation, in particular with respect to the continued use by supervised entities of
third-country benchmarks and on potential shortcomings of the current framework. That report shall assess
in particular whether there is a need to amend this Regulation in order to reduce its scope to the provision
of certain types of benchmarks or to the provision of benchmarks that are widely used in the Union and
shall be accompanied, where appropriate, by a legislative proposal.

7. The Commission is empowered to adopt a delegated act in accordance with Article 49 by 15 June 2023
in order to extend the transitional period referred to in Article 51(5) until 31 December 2025 at the latest if
the report referred to in paragraph 6 of this Article demonstrates that, otherwise, the continued use in the
Union of certain third-country benchmarks by supervised entities would be significantly impaired or would
pose a threat to financial stability.’.

Article 2
Amendment to Regulation (EU) No 648/2012

Article 13a of Regulation (EU) No 648/2012 is replaced by the following:
‘Article 13a

Amendments to legacy contracts for the purpose of the implementation of benchmark reforms

L.

Counterparties may continue to apply the risk-management procedures referred to in Article 11(3) that they

have in place on 13 February 2021 in respect of OTC derivative contracts which are not cleared by a CCP and
that are entered into or novated before the date on which the obligation to have risk-management procedures in
place pursuant to Article 11(3) takes effect where, after 13 February 2021, those contracts are subsequently
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amended or novated for the sole purpose of replacing a reference benchmark or introducing a fallback provision
in relation to any benchmark referenced in that contract.

2. Contracts which are entered into or novated before the date on which the clearing obligation takes effect
pursuant to Article 4 and which, after 13 February 2021, are subsequently amended or novated for the sole
purpose of replacing a reference benchmark or introducing a fallback provision in relation to any benchmark
referenced in that contract, shall not, for that reason, become subject to the clearing obligation referred to in
Article 4.

3. Paragraphs 1 and 2 shall apply only to OTC derivative contracts the amendment or novation of which:
a) 1is necessary for the purpose of replacing a benchmark in the context of benchmark reforms;

b) does not change the economic substance or risk factor represented by the reference to a benchmark in such
contract; and

¢) does not encompass other changes to any legal term of that contract that does not relate to the benchmark
referenced and thus potentially amends the contract in a way that effectively requires it to be considered a
new contract.’.

Article 3

This Regulation shall enter into force on the day following that of its publication in the Official Journal of the
European Union.

It shall apply from the day following that of its publication in the Official Journal of the European Union.
This Regulation shall be binding in its entirety and directly applicable in all Member States.

Done at Brussels, 10 February 2021.
For the European Parliament For the Council
D. M. SASSOLI A.P.ZACARIAS
The President The President
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Fylgiskjal II.

AKVORDUN SAMEIGINLEGU EES-NEFNDARINNAR
nr. 388/2021

fra 10. desember 2021

um breytingu 4 IX. vidauka vio EES-samninginn (Fjarmalapjonusta)

SAMEIGINLEGA EES-NEFNDIN HEFUR,
med visan til samningsins um Evropska efnahagssva0io (,,EES-samningurinn®), einkum 98. gr.,
og ad teknu tilliti til eftirfarandi:

1)  Fella ber inn { EES-samninginn reglugerd Evrépupingsins og radsins (ESB) 2021/168 fra 10. febraar 2021
um breytingu a reglugerd (ESB) 2016/1011 ad pvi er vardar undanpagu tiltekinna stundargengisvidmidana
pridju landa og tilgreiningu 4 endurnyjun tiltekinna vidmidana sem 14atid hefur verid af, og um breytingu &
reglugerd (ESB) nr. 648/2012 ().

2) Fellaber inn i EES-samninginn framkvaemdarreglugerd framkvamdastjornarinnar (ESB) 2021/1847 fra 14.
oktober 2021 um tilgreiningu a 16gbodnum stadgengli fyrir tilteknar atgafur CHF LIBOR-vaxta (2).

3) Fellaber inn i EES-samninginn framkvemdarreglugerd framkvemdastjornarinnar (ESB) 2021/1848 fra 21.
oktober 2021 um tilgreiningu a stadgengli fyrir vidmidun & millibankadagvoxtum i evrum (3).

4) IX. vidauki vid EES-samninginn breytist pvi i samrami vid pad,
TEKID EFTIRFARANDI AKVORDUN:
1. gr.
IX. vidauka vid EES-samninginn er breytt sem hér segir:
1. Eftirfarandi undirlid er beett vid 1id 311 (reglugerd Evropupingsins og radsins (ESB) 2016/1011):

»— 32021 R 0168: Reglugerd Evropupingsins og radsins (ESB) 2021/168 fra 10. febraar 2021 (Stjtid. ESB
L 49, 12.2.2021, bls. 6).

2. Eftirfarandi lidum er baett vid a eftir 1id 311q (framseld reglugerd framkvamdastjornarinnar (ESB)
2018/1646):

»311za. 32021 R 1847: Framkvaemdarreglugerd framkvaemdastjornarinnar (ESB) 2021/1847 fra 14.
oktober 2021 um tilgreiningu & 16gbodnum stadgengli fyrir tilteknar utgafur CHF LIBOR-vaxta
(Stjtio. ESB L 374, 22.10. 2021, bls. 1).

311zb. 32021 R 1848: Framkvemdarreglugerd framkvamdastjornarinnar (ESB) 2021/1848 fra 21.
oktober 2021 um tilgreiningu 4 stadgengli fyrir vidmidun 4 millibankadagvoxtum i evrum (Stjtio.
ESB L 374, 22.10.2021, bls. 6).“

2. gr.

Texti reglugerdar (ESB) 2021/168 og framkvamdarreglugerda (ESB) 2021/1847 og (ESB) 2021/1848, sem
verOur birtur i EES-vidbati vid Stjornartidindi Evropusambandsins, er gildur a islensku og norsku.

3. gr.

Akvordun pessi 60last gildi daginn eftir ad sidasta tilkynning, samkvaemt 1. mgr. 103. gr. EES-samningsins,
hefur fario fram (*).

4.gr.
Akvordun pessi skal birt i EES-deild Stjérnartidinda Evrépusambandsins og EES-vidbaeti vid pau.

Gjort i Brussel 10. desember 2021.
Fyrir hond sameiginlegu EES-nefndarinnar
Rolf Einar Fife formadur.

(1) Stjtid. ESB L 49, 12.2.2021, bls. 6.

(» Stjtio. ESB L 374,22.10.2021, bls. 1.
() Stjtid. ESB L 374, 22.10.2021, bls. 6.
(*) Stjornskipuleg skilyrdi gefin til kynna.
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DECISION OF THE EEA JOINT COMMITTEE
No 388/2021
of 10 December 2021
amending Annex IX (Financial services) to the EEA Agreement

THE EEA JOINT COMMITTEE,

Having regard to the Agreement on the European Economic Area (“the EEA Agreement”), and in particular
Atrticle 98 thereof,

Whereas:

(1) Regulation (EU) 2021/168 of the European Parliament and of the Council of 10 February 2021 amending
Regulation (EU) 2016/1011 as regards the exemption of certain third-country spot foreign exchange
benchmarks and the designation of replacements for certain benchmarks in cessation, and amending
Regulation (EU) No 648/2012(") is to be incorporated into the EEA Agreement.

(2) Commission Implementing Regulation (EU) 2021/1847 of 14 October 2021 on the designation of a statutory
replacement for certain settings of CHF LIBOR(?) is to be incorporated into the EEA Agreement.

(3) Commission Implementing Regulation (EU) 2021/1848 of 21 October 2021 on the designation of a
replacement for the benchmark Euro overnight index average(’) is to be incorporated into the EEA
Agreement.

(4) Annex IX to the EEA Agreement should therefore be amended accordingly,
HAS ADOPTED THIS DECISION:

Article 1
Annex IX to the EEA Agreement shall be amended as follows:

1.  The following indent is added in point 311 (Regulation (EU) 2016/1011 of the European Parliament and of
the Council):

‘- 32021 R 0168: Regulation (EU) 2021/168 of the European Parliament and of the Council of 10
February 2021 (OJ L 49, 12.2.2021, p. 6).”
2. The following points are inserted after point 311q (Commission Delegated Regulation (EU) 2018/1646):
‘311za. 32021 R 1847: Commission Implementing Regulation (EU) 2021/1847 of 14 October 2021 on

the designation of a statutory replacement for certain settings of CHF LIBOR (OJ L 374,
22.10.2021, p. 1).

311zb. 32021 R 1848: Commission Implementing Regulation (EU) 2021/1848 of 21 October 2021 on
the designation of a replacement for the benchmark Euro overnight index average (OJ L 374,
22.10.2021, p. 6).”

Article 2

The texts of Regulation (EU) 2021/168 and Implementing Regulations (EU) 2021/1847 and (EU) 2021/1848 in
the Icelandic and Norwegian languages, to be published in the EEA Supplement to the Official Journal of the
European Union, shall be authentic.

Article 3

This Decision shall enter into force on the day following the last notification under Article 103(1) of the EEA
Agreement(”).

() OJL49,12.2.2021, p. 6.

(®» OJL374,22.10.2021, p. 1.

(3) OJL374,22.10.2021, p. 6.

(") Constitutional requirements indicated.
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Article 4

This Decision shall be published in the EEA Section of, and in the EEA Supplement to, the Official Journal of
the European Union.

Done at Brussels, 10 December 2021.
For the EEA Joint Committee
The President

Rolf Einar Fife

The Secretaries
To the EEA Joint Committee

Hege M. Hoff Mikotaj Kartowski

C-deild — 30. desember 2021
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